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CRIMINAL LAW AMENDMENT (SEXUAL ASSAULT AND OTHER MATTERS) BILL 2004 
Committee 

The Chairman of Committees (Hon George Cash) in the Chair; Hon Nick Griffiths (Minister for Housing and 
Works) in charge of the Bill. 

Clause 1:  Short title - 
Hon PETER FOSS:  I notice that the Bill makes extensive alterations to the Criminal Code with regard to sexual 
assault.  I know that there was a proposition to return the word “rape” to the Criminal Code because of the 
difficulty the public has in understanding what happens to somebody when people talk about sexual assaults.  I 
think there is often a confusion, when somebody has suffered a sexual assault, about whether that person has or 
has not been raped.  I understand also why originally the change was made to get away from the palimpsest, I 
suppose, of what was meant by the term rape, because, of course, a new definition of that term was put in at the 
same time.  Now that that term has settled down in the courts, I am wondering what has happened to the 
proposition that the word “rape” be returned.   

Hon NICK GRIFFITHS:  I note what the honourable member has said.  I am advised that that is not a matter that 
has been considered by the current Attorney General. 

Clause put and passed. 

Clauses 2 and 3 put and passed. 

Clause 4:  Section 585 amended - 
Hon NICK GRIFFITHS:  I will deal with the first few amendments, without moving them at this stage, in a 
global way.  Instead of the words that currently appear in clause 4, it is proposed that proposed new subsection 
(5) of section 585 of the Criminal Code read - 

A court may decide that any likelihood of the accused person being prejudiced by the joinder of charges 
of offences can be guarded against by a direction to the jury.   

That would be the wording of the new subsection if the committee was of the view to accede to what is set out in 
the first three proposed amendments.  The next proposed amendment would cause the words following that to 
read - 

The court can so decide - 

(a) irrespective of . . .  

rather than “The court can form that view”.  It is a reformulation to make it clear that the court will decide an 
application on joinder.  Therefore, the terminology “form that view” would be replaced with the words “so 
decide”, and there is a change to the term “charges” with the addition of the words “of offences”, so that what is 
being sought is clear.  Amendment 5/4 deals with a slightly different issue, and I propose to speak to that later.  I 
seek to move proposed amendments 1/4, 2/4, 3/4 and 4/4 globally, as they involve the same issue. 

The CHAIRMAN:  Does any member object to the amendments being moved en bloc?  If not, the minister will 
move his amendments. 

Hon NICK GRIFFITHS:  I move - 

Page 4, lines 4 to 6 - To delete “In determining whether to make a requirement or give a direction under 
subsection (4), it is open to the court to form the view” and insert instead - 

A court may decide 

Page 4, line 7 - To delete “the” appearing the second time. 

Page 4, line 7 - To insert after “charges” - 

of offences 

Page 4, line 9 - To delete “form that view” and insert instead - 

so decide 

Hon PETER FOSS:  I agree with the principle of what is being argued, but I have serious concerns, partly 
through a lack of technical knowledge, about how, in practice, this will operate.  I believe I have emphasised on 
a number of occasions that I am not a criminal lawyer and I know no more about criminal law than I learnt in 
law school, which I suppose is better than the knowledge of most of the members of this Chamber.  However, it 
is not a great basis for understanding the practicalities of the operation of the criminal law.  I have been involved 
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in changes of this nature, and my concern is that when providing the instructions for drafting a provision such as 
this, it is all too easy to see it from the point of view of the instructing lawyer, who is usually, in matters relating 
to changes to the Criminal Code, a lawyer for the prosecution.  It is perfectly proper that a person with that sort 
of knowledge and perspective should be involved in giving the instructions.  In the past we have found that it is 
also fairly important for somebody to look at the instructions from the point of view of the defence and say 
whether that would pose a problem for the defence.  In giving instructions for drafting this provision, to what 
extent did the Crown consult with defence lawyers on the practicalities of what was being instructed?   

Hon NICK GRIFFITHS:  I am advised that there were extensive discussions with Ms Gail Archer, who at that 
time was the general counsel of the Legal Aid Commission of Western Australia.   

Hon PETER FOSS:  Were any suggestions made by her not taken up by the Crown; and, if so, what were they?   

Hon NICK GRIFFITHS:  I am advised that yes, there was one.  The suggestion that was not taken up was that a 
person had to appeal against joinder before trial and not after.  That proposition was not acceded to because that 
was considered too harsh.   

Hon Peter Foss:  In other words, you couldn’t have a second bite.   

Hon NICK GRIFFITHS:  That is right.  It was not taken up because it was considered too harsh.   

Hon PETER FOSS:  I am beginning to wonder whether the right person was consulted.  Perhaps the Criminal 
Lawyers Association should have been consulted.  I am sure that it would not have come up with that idea.  

Hon Nick Griffiths:  One never knows.   

Hon PETER FOSS:  Yes; one can always be surprised.  What would be the reason for joining two charges 
together when the evidence in one charge is inadmissible in the other?  Are we talking only in terms of 
inadmissibility for irrelevance?   

Hon NICK GRIFFITHS:  There are two reasons.  First, under the heading of efficiency, and noting historic 
backlogs, I understand that a joint trial takes longer than a trial of a single person.  However, a joint trial can 
dispose of the matters more efficiently than a series of single trials, with - I do not like to use the word 
“convenience” - a resultant lessening of inconvenience to those involved in the justice system, whether they be 
witnesses, witnesses in the category of victims, lawyers, accused persons or members of the community in their 
capacity as jurors.  The second reason that that has been advanced is what is said to be a contemporary view.  
Judges are able to put to juries effectively what is appropriate for one charge and not appropriate for another 
charge.   

Hon PETER FOSS:  I am talking only about this clause at this stage.  I am not talking about the Bill as a whole.   

Hon Nick Griffiths:  Are you talking about the specific amendments?   

Hon PETER FOSS:  I am talking about the amendments to section 585 of the Criminal Code.  Is it fair to say 
that this clause does not intend to effect any change in the law relating to similar fact evidence?   

Hon NICK GRIFFITHS:  This clause does not.   

Hon Peter Foss:  No, I understand that.  The point I wanted to make was that this clause will not change it.   

Hon NICK GRIFFITHS:  This clause will not, no.   

Hon PETER FOSS:  Therefore, as a result of this provision, a joinder would not be justified purely on the basis 
of similar fact evidence unless bringing in that similar fact evidence could be justified because of other 
amendments made.  If similar fact evidence is not permitted by some other clause that the Chamber is dealing 
with, section 585 could not be used, by default, as a way of getting the similar fact evidence in by bringing the 
two charges together.   

Hon NICK GRIFFITHS:  Yes.  That is the case.   

Hon PETER FOSS:  I would also understand from this that the two would not be heard together unless some 
convenience were involved in the giving of evidence, the appearance of witnesses and so on.  Some overlap must 
occur somewhere along the line.  If totally separate evidence were to be heard in respect of each charge with no 
overlap whatsoever, would the clause allow a joinder of charges against the will of the defendant? 

Hon NICK GRIFFITHS:  The clause does not change the law in that respect.  I refer to section 585 of the 
Criminal Code.  The paragraph at the top of page 262 reads - 

Provided that when several distinct indictable offences form or are a part of a series of offences with the 
same or a similar character or when several distinct indictable offences are alleged to be constituted by 
the same acts or omissions, or by a series of acts done or omitted to be done in the prosecution of a 
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single purpose, charges of such distinct offences may be joined in the same indictment against the same 
person.  

Hon Peter Foss:  That is not to change.   

Hon NICK GRIFFITHS:  That will not change.  I outline that to make the issue clearer.   

Hon PETER FOSS:  I should have mentioned that the requirement I outlined is except to the extent that it is 
already dealt with in the code.  No change will be made to the law in terms of the guiding light by which the 
threshold is reached in the first place.   

Hon NICK GRIFFITHS:  At this stage of the committee’s proceedings, no.  The committee may decide 
otherwise later in respect of clause 13.   
Hon PETER FOSS:  Yes.  That is because we will change the nature of the evidence that can be led in order to 
establish that offence.   
Hon Nick Griffiths:  Yes.  I will answer that when we reach clause 13.   

Hon PETER FOSS:  I am sorry to take so much time on this matter.  I suggested the use of another venue to go 
through this type of inquiry that would have been a little quicker and more efficient than keeping everybody 
hanging around here.   
Hon Nick Griffiths:  No.  These are important issues.  

Hon PETER FOSS:  My questioning is partly because I am ignorant in this area.  I am having to display that 
ignorance to seek answers to what may be really obvious questions.  I understand that proposed subsection (6) 
will be a guideline to the court in balancing the countervailing matters to be considered.  It states - 

In considering any likelihood of the accused person being prejudiced by the joinder of charges of 
offences of a sexual nature as a reason for making a requirement or giving a direction under subsection 
(4), the court must not have regard to the possibility that similar fact evidence, the probative value of 
which outweighs its potentially prejudicial effect, may be the result of collusion or suggestion.   

How did that provision get into the Bill?  What if more than just a suggestion is made?  What if there is real 
evidence of collusion or suggestion?  I do not refer to the drafting.  Perhaps this may involve more than it first 
appears, as the evidence may potentially be the result of collusion or suggestion.  Are we talking about merely a 
hypothetical suggestion of collusion or suggestion, or are we talking about real, hard evidence that collusion or 
suggestion has taken place? 

Hon NICK GRIFFITHS:  The first question was: how did this get in the Bill?  It is before us because of 
recommendation No 272 of the final report of the Law Reform Commission titled “Review of the Criminal and 
Civil Justice System”.   

Hon Peter Foss:  I know it well! 

Hon NICK GRIFFITHS:  It reads - 
In considering potential prejudice, embarrassment or other reason for ordering separate trials under 
provisions relating to the joinder of alleged offences of a sexual nature, the court should not have regard 
to the possibility that similar fact evidence, the probative value of which outweighs its potential 
prejudicial effect, may be the result of collusion or suggestion.   

The next question was whether it is a matter of hard evidence or - 

Hon Peter Foss:  Possibility. 

Hon NICK GRIFFITHS:  That is, at the high level or, as the honourable member just suggested, a possibility.  It 
could be as low as a possibility.  The harder the evidence, the more the exercise of judicial discretion will go one 
way.  The more it is in the realm of low-level possibility, the more likely the exercise of discretion will go the 
other way.   

Hon PETER FOSS:  Yes.  That is what it states.  I explain why I think it means that.  It states that the court 
“must not have regard”.  Therefore, it is not allowed to take into account whatever we understand to follow.   

Hon Nick Griffiths:  I interject that I have not yet moved amendment No 5/4 to this clause.  I propose to do so in 
due course.  If the committee accedes, a slight adjustment will be made to the wording of the Bill.   

Hon PETER FOSS:  The minister will need to explain that change.   

Hon Nick Griffiths:  I will endeavour to do so when I move it.   
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Hon PETER FOSS:  I will push on with my questions as I do not understand that amendment at this stage.  The 
court must not have regard to certain matters.  Whatever follows in the provision will not be taken into account.  
It is not a matter of a lot or a little - the court will not look at it.  It refers to “the possibility”.  The only thing the 
court is not to have any regard to is the possibility.  It would seem to me, especially as it is a criminal matter, that 
if there is more than a possibility, some regard can be given to it.  The minister is right in saying that the more 
the evidence gets away from being merely a possibility, the more it can be taken into account.  However, it 
seems to me that the only thing the court may not have regard to is “a possibility”.  If it is any stronger than a 
possibility, the court may have regard to it.  That is my interpretation.  Ultimately, the only body to interpret it 
will be the Supreme Court.  I am interested to know whether the minister agrees with my interpretation.  

Hon NICK GRIFFITHS:  No.  The purpose is to ensure that the issue of collusion is a matter to be determined by 
a jury rather than a judge.  

Hon PETER FOSS:  If the minister is right, I will be against this clause, but I think he is wrong.  We will find 
out.  It seems to me that the difficulty is that we will be limiting the discretion of the judge to decide whether a 
person should or should not be tried.  Proposed subsection (7) is worse.  We will be limiting the discretion of the 
judge by advising him of matters that he can or cannot take into account.  I do not have a problem with changing 
the law but I have a bit of a problem with closing one eye of a judge, and that is what, essentially, I think we are 
doing with this change.  I would have no problem with the words “may disregard” if they were to be interpreted 
the minister’s way.  However, to say that the judges must not regard something when deciding whether a person 
is to be prejudiced seems to be trying to shackle the capacity of judges to even look at the facts.  I have no 
problem with changing the law.  I have a problem with changing the ability to look at the facts.  We are saying 
that the court “must not have regard to” rather than “may disregard” the possibility that similar fact evidence, the 
probative value of which outweighs its potentially prejudicial effect, may be the result of collusion or suggestion.  
If the two are put together and there are provisions relating to similar fact evidence, and it has been as a result of 
collusion or suggestion, that is the very thing a judge will be looking for.  If collusion or suggestion is a real 
possibility, the mere act of putting the two cases together in one will make it possible to convince the jury.  The 
jury will know that there is not just one case but two cases. However, there will be two cases because there is 
collusion.  A classic example is the 30-second rapist, who was the victim not only of the rather peculiar result of 
a case that suggested he stayed in for too long but also of collusion.  It was a set-up job between his de facto and 
her friend, with whom there was also some sort of relationship.  I respectfully disagree with what the minister 
says the term means.  I think the word “possibility” means “possibility”.  I hope that as it is a criminal matter, the 
Supreme Court, particularly the Court of Appeal, which is now to be established in Western Australia, will 
examine it carefully and say it is wrong; it refers to possibility.  If there is real evidence - not just a suggestion by 
defence counsel - I believe the court may have regard to that.  If my interpretation is correct, there is a sufficient 
safeguard.  If my interpretation is wrong, it is extremely unfair for two charges to be joined when there is hard 
evidence of collusion or a suggestion that someone has been set up.  The prejudice is before the jury and it is 
darned unlikely that that collusion or suggestion will be dealt with properly by the jury.  
The Mickelberg case is a classic example of the sorts of problems that arise in criminal law.  For example, if 
people are prepared to deceive the system, no amount of legislation will protect us.  Look how long it took for 
the collusion between Lewandowski and Detective Hancock to emerge.  It was not until one man’s conscience 
got the better of him that he was finally prepared to tell it as it happened.  He could do that only when the 
maligning influence of Mr Hancock was removed.  Having asked that question, I will respectfully disagree with 
the minister’s interpretation, and hope I am right and he is wrong, otherwise I will be very worried about it.  
The wording of proposed subsection (7) also concerns me.  I understand it will get rid of the presumption that 
sexual charges cannot be triable together.  I think that is indicated in the minister’s second reading speech.  Am I 
correct? 
Hon NICK GRIFFITHS:  It creates the presumption that they will be tried together.  
Hon Peter Foss:  I know.  
Hon NICK GRIFFITHS:  Hon Peter Foss asked me a question. 

Hon PETER FOSS:  The question was: is it intended to get rid of a presumption that they cannot be tried 
together?   
Hon NICK GRIFFITHS:  No; because there is no such presumption.  
Hon PETER FOSS:  I think I read that in the second reading speech - I have been misled.  Does it create a 
presumption that, irrespective of anything else, charges of a sexual nature can be tried together?   
Hon NICK GRIFFITHS:  Yes.  
Hon PETER FOSS:  I have some concern about that.  I support the idea of extending similar fact evidence.  
However, this is going further.  This means that when two cases are tried together there will be similar fact 
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evidence, whether we like it or not.  Regardless of whether the test for similar fact evidence is satisfied, the 
prejudice will be in the jury’s mind because similar fact evidence will be together in sexual cases, come what 
may.  This legislation will create a presumption that they will be triable together.  It is not rebutted merely 
because evidence on one charge is inadmissible on another charge.  What can rebut it?  
Hon NICK GRIFFITHS:  These matters are technical and I would therefore like to get them right.  I note the 
current wording of section 585 of the Criminal Code and what is proposed in the clause.  There is a presumption; 
therefore, it can be rebutted.  Circumstances that would give rise to the presumption being rebutted include the 
charges being of a different nature, the charges not being part of a series of events or offences, or if the charges 
would give rise to a degree of prejudice that would be unfair to the accused person.  I am putting that in general 
terms.  I do not think that that answer provides every situation that might arise that could cause the presumption 
to be rebutted.   
Hon PETER FOSS:  Dealing now with what does not rebut the presumption, and given the changes we will 
make to the provisions on similar fact evidence, I am trying to get a feel for the kind of evidence in a sexual 
charge that would not be admissible, assuming that those amendments are made.   
Hon NICK GRIFFITHS:  I will give an example; no doubt there are many others: a sexual assault, being 
sodomy, and another event, such as the male person touching a woman’s breast in circumstances that would be 
contrary to the code.   

Hon PETER FOSS:  Is the minister saying that they would not constitute similar fact evidence, but that they are 
sexual charges that could be joined?   
Hon NICK GRIFFITHS:  No.  The honourable member was seeking an example in which there would not be a 
joinder.  That is an example in which there would not be a joinder.  It would be inconceivable for there to be a 
joinder in that example, because one event has no relationship to the other.  It was probably an extreme example, 
but there would be many examples in between.   

Hon PETER FOSS:  I perhaps did not put my question very well.  In order for the offences to be capable of 
being joined, we must get over the first hurdle.  The next step, if they are capable of being joined and are sexual 
offences, is that there is a presumption in favour of them being joined.  That is my understanding.  Is that 
correct?   
Hon Nick Griffiths:  Yes.   
Hon PETER FOSS:  Right.  Proposed subsection (7) then states that the presumption will not be rebutted merely 
because evidence on one charge is inadmissible on another.   
Hon Nick Griffiths:  Yes.   

Hon PETER FOSS:  Fine; I understand that.  We are over the first hurdle.  They are sexual assaults, so they 
come together.  The presumption has not been rebutted merely because evidence on one charge is inadmissible 
on the other.  Given that we have got over the first hurdle, given that they are sexual offences and given that we 
will now amend the law relating to similar fact evidence, I am trying to work out what sort of evidence on two 
sexual charges that can be joined together would be inadmissible on another charge.  What are we talking about?  
What is the type of evidence that would be inadmissible?   
Hon NICK GRIFFITHS:  Perhaps I can stick to the example that I gave.  Evidence of sexual assault involving 
sodomy would not have any relationship to a charge of sexual assault - 
Hon Peter Foss:  They would not be joined under section 585(1) anyway.   
Hon NICK GRIFFITHS:  That is so.   
Hon PETER FOSS:  In the example I am using, we have got past section 585(1) and the two offences are 
capable of being joined.  We then move on to the question of whether they are sexual offences, and they are.  It 
is presumed that they will now be joined; they would presumably be tried together.  We have got that far.  
Counsel for the defence may now want to argue that that presumption has been rebutted.  However, we have said 
that although that can be argued, there is one thing that defence counsel would not be allowed to say; that is, the 
presumption cannot be rebutted merely by saying that evidence on one charge is inadmissible on the other.  
Assuming that we pass the similar fact evidence provision, what type of evidence will we be excluding from 
consideration in the rebuttal of that presumption by inserting proposed subsection (7)?  What type of evidence 
are we seeking to exclude?  What does that proposed subsection do?  What are we leaving out?  What are we 
saying to the defence counsel when we say that he cannot do that?  What type of evidence are we talking about?  
What will we be doing by passing this clause?   

Hon NICK GRIFFITHS:  I will endeavour to answer the question by way of example based on the advice I have 
taken.  There are certainly some graphic examples, such as a scoutmaster indecently assaulting a male child by 
touching - I am not picking on scoutmasters, but this is the example that has been given to me - and a week later 
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sexually assaulting in circumstances of aggravated sexual assault.  My advice is that as the law is at the moment, 
those two charges could not be joined.  These amendments seek to permit charges in circumstances such as that 
to be joined. 

Hon PETER FOSS:  That seems to raise more questions than it answers.  As I understand it, we are not changing 
the test in section 585(1).  The test for joining two charges is the same. 

Hon Nick Griffiths:  Yes. 

Hon PETER FOSS:  Is the minister saying that those two charges could not be joined because they do not satisfy 
section 585(1) or because there is evidence on one that is inadmissible on the other? 

Hon NICK GRIFFITHS:  The latter. 

Hon PETER FOSS:  Given the change we are making with regard to similar fact evidence, will that still be the 
case after we have made that change? 
Hon NICK GRIFFITHS:  I am not sure if I understand the honourable member’s question.  I have just been 
having a debate with my adviser. 
Hon PETER FOSS:  I will try again.  One of the reasons those two charges could not be joined is that the law of 
evidence, as it then stood, would not have allowed the evidence on the second charge to be considered as similar 
fact evidence on the first charge.  Is that still the case or, with the changes made to the similar fact evidence, will 
that evidence now be admissible? 
Hon NICK GRIFFITHS:  I am advised that in the example I gave, if the changes proposed in clause 13 were to 
be made, it would still not be admissible. 

Hon PETER FOSS:  Good.  That is the point I was trying to make.  Then is it not the fact that by including these 
amendments we are virtually expanding the changes the minister is making with regard to similar fact evidence, 
because the reality is that if two sexual offences are tried together, even if the amendments the minister will 
make later do not allow it, strictly speaking, to be evidence one in the other, it will be prejudicial and will be 
virtually taken as being similar fact evidence?  The reality is that that is how it will be seen; that is why they 
have been put together.  Why else would the minister want to put the two together if there were not the capacity 
for the jury to take the view that if the person had been charged with both of these offences, it might let him off 
one or the other but it would not let him off both?  The reality is that the minister is going further than the 
amendments being made with regard to similar fact evidence, because once he puts the two together the reality is 
that, no matter how much direction is given to the jury, that jury is going to convict the person on both. 

Hon NICK GRIFFITHS:  Assuming that clauses 4 and 13 are passed, the proposition that the honourable 
member has put is correct, save that that part of the proposition that a jury will behave in the way that the 
honourable member suggests is not acceded to.  I will put it this way: the prosecutorial view is that the judge will 
make clear to the jury what it should and should not take into account, and the view of Western Australian jurors 
is that they are good, solid and well-educated people who are able to discern what should and should not be 
taken into account.    
Hon PETER FOSS:  I am touched by the naive faith of the view of the prosecution that Western Australian 
jurors will be able to be appropriately instructed.  However, I come back to my question: why are we doing it?  
Why do we have this insistence on trying them together if there is no benefit, as far as I can see, other than the 
possibility that the jurors might act as I think they will, rather than as the minister says they will?  It seems to me 
illogical to put them together once it is seen that there is the possibility of prejudice.  If they are not capable of 
providing similar fact evidence, it seems stupid to put them together, unless it is hoped that there will be some 
prejudice. 

Hon NICK GRIFFITHS:  I do not like using this word in the context of what we are talking about, but the word 
is “efficiency”, and I gave the subsets of what efficiency means in this context earlier in the debate.  I should 
point out to the Committee that every day trials involve more than one accused person - accused A and accused 
B, for example. 
Hon Peter Foss:  This is not more than one person; this is more than one charge. 
Hon NICK GRIFFITHS:  I am just getting to the point of the role of judges and juries.  Accused A may confess 
to committing the offence with accused B.  Accused A’s confession is not admissible against accused B, but they 
would still be tried together.  Judges and juries have a role.  I note the honourable member’s proper caution in 
these matters.  However, it seems that there is a difference of opinion. 

Hon PETER FOSS:  Yes, I think there is a difference of opinion.  I frankly think that clause 13 becomes a bit of 
a mockery.  Although clause 13 has been carefully drafted for an appearance of fairness of joinder in sexual 
matters, and certainly is arguably fair, that is totally negated by the presumption in favour of trying them 
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together and saying that it cannot be rebutted merely because it is shown that evidence is inadmissible.  I am 
encouraged that it takes us back to proposed section 585(5), under which judges make the ultimate decision on 
the possibility of offsetting prejudice by an appropriate direction to the jury.  I believe that is encouraging, and I 
am sure they will guard against an extension of clause 13 by the use of proposed section 585(7).   

However, that leaves me with one remaining considerable concern; that is, that in proposed subsection (6) we 
have had to blind the court in one area, and that relates to collusion or suggestion.  Admittedly, that is only one 
area in which we have blinded the court.  Generally speaking, I believe we have left it reasonably open to judges 
to make this fair, if need be.  
I had my serious reservations.  I wish I knew a little more about the topic to be able to commit to comment with 
a bit more authority and knowledge.  However, having put my concerns on the record and having fleshed it out, I 
believe we have left the Supreme Court with adequate material with which to try to ascertain for itself the intent 
of Parliament. 
Hon GIZ WATSON:  I have listened with interest to the exchange on this clause.  I simply wanted to say that the 
words that Hon Peter Foss was referring to just now in proposed subsection (6), in clause 4(2), which currently 
are that “the court must not have regard to”, were raised with me when I took some advice from someone who 
has been working in this area of law for quite some time.  A similar concern was put to me that this is a very 
strong provision, and it was suggested to me that if those words were changed from “must not” to “need not”, 
that might be sufficient to do the job, although it is not as prescriptive.  I seek a response from the minister on 
what would be the consequences if I were to move such an amendment. 
Hon NICK GRIFFITHS:  To move from “must” to “need” would mean that the status quo would remain.  In the 
Law Reform Commission of Western Australia’s report entitled “Review of the Criminal and Civil Justice 
System in Western Australia”, the law in Hoch v The Queen is set out.  The commission’s observations are -  

Generally charges may be joined where the details of the alleged offences provided by multiple 
witnesses show that the offences are of a similar character.  However, as a result of the High Court 
decision in Hoch, if evidence of sexual offences which would otherwise be admissible could have been 
the result of ‘concoction’ by the witnesses the charges should be tried separately. 

In this legislation, we are trying to get rid of the effects of the decision in Hoch.  I note that the Law Reform 
Commission’s report points out at page 219 that Queensland and Victoria have legislated to abolish the effect of 
that case.  I note that this report was in 1999.  Without seeking advice, I do not know what has happened in the 
rest of Australia.  However, I am advised that to substitute the word “need” for “must” would be to maintain the 
status quo. 

Hon PETER FOSS:  With respect to the minister, I think that is a total misinterpretation of the amendment 
suggested by Hon Giz Watson.  In the case the minister quoted, the High Court said that the court shall have 
regard to the possibility.  That means that if there is a possibility of prejudice, the accused must not be tried 
together.  I would therefore read that as meaning that the court shall have regard to the possibility that similar 
fact evidence, the probative value of which outweighs its potentially prejudicial effect, may be the result of 
collusion or suggestion.  What has been suggested by Hon Giz Watson is that “you need not”.  That is the direct 
negative of what has been proposed.  The minister has gone one step further by taking away the “you don’t have 
to” and saying “you may not”.  I do not know whether the minister did traditional formal logic in the course of 
his degree, but the opposite of “right” is “no right”, not obligation.  The minister is seeking to put in a totally 
different type of norm.  There are confused arguments on the minister’s part.  If the minister is citing that 
particular Law Reform Commission report as his basis, he will have to deal with the issue that the opposite of X 
is not X; not Y which is antithetical to X.  What the minister has put up is Y, which is antithetical to X.  I suggest 
that the minister had better come up with a better argument than that in answering Hon Giz Watson.  Unless he 
can provide the quote from Hoch that states that it means “need not”, I would have to say that the minister is 
reading the report very poorly.   

Hon NICK GRIFFITHS:  I am reading the Law Reform Commission report, not the law report.  I disagree with 
the honourable member.  

Hon Peter Foss:  You didn’t do philosophy 1O, did you? 

Hon NICK GRIFFITHS:  No, I didn’t do philosophy 1O.  I am not sure what units the member did, but I think 
they may have been a couple of years before me.   

Hon Peter Foss:  I am sure they were many years before you.  

Hon NICK GRIFFITHS:  One would not think so; my hair is going grey.   

If we insert the word “need”, there would still be a discretion, which would be the subject of appellate review.  
The policy of this clause is that it should not be a matter of judicial discretion, but a matter for a jury.  In putting 
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forward the specific recommendation that I read earlier, which gives rise to the wording in this clause, I am 
advised that the Law Reform Commission engaged in extensive consultation.  The honourable member, I trust, 
would know this because he had more than a little to do with the processes that gave rise to the Law Reform 
Commission report.  In arriving at its conclusion, I am advised that the Law Reform Commission was of the firm 
view that this was the path to go down; that is, that it should be a matter for a jury rather than a matter for a 
judge.   

Hon PETER FOSS:  I can understand that.  Perhaps I will give the minister an example of words and then he 
might at least agree with me on the fact that there is a difference in the meaning of the words.  The minister 
should consider the words, “You shall go to school” as opposed to “You need not go to school” and “You must 
not go to school”.  I have used those examples because people will understand them.  I hope the minister can 
understand the difference between those three statements - “You shall go to school”, “You need not go to 
school” and “You must not go to school”.  I confess that, in the case of children, “You need not go to school” 
and “You must not go to school” may result in the same event.  However, logically there is a big difference 
between saying, “You shall not go to school”, “You need not go to school” and “You must not go to school”.  
Previously the High Court said, “You shall not join them.”  If the minister wished to get rid of that, he could say, 
“You need not join them”, but he is saying, “You must not join them”.  What the minister read from the report 
has not indicated a positive affirmation that they should be joined.  It states that we should get rid of that 
decision, not that we should turn the decision into another decision that is different from it, or that we should 
virtually make a decision of a new kind that comes to the opposite conclusion.  I can certainly accept negating it, 
but what the minister is trying to do is go a long way further in the other direction.  If the minister accepts that 
that is what he is doing, by all means he should say so.  However, he should not call that report - for which I feel 
some responsibility - into aid, because it is not an authority for what the minister is doing.  The minister may 
have decided to go further, but he certainly cannot say that it is justified by the law report.  The minister has not 
come across any justification for going that step further and affirming the opposite intent.   

Hon NICK GRIFFITHS:  I have made reference to the Hoch case and the Law Reform Commission’s report.  
Hoch gives rise to possibilities.  The Law Reform Commission’s recommendation, which is adopted in the 
clause before the committee, seeks to prevent those possibilities.  In that sense what the honourable member says 
is correct.   

Amendments put and passed. 
Hon NICK GRIFFITHS:  I move - 

Page 4, lines 16 and 17 - To delete “as a reason for making a requirement or giving a direction under 
subsection (4), the” and insert instead “, a”. 

This amendment seeks to make it clear that the requirement for a court to not have regard for the possibility that 
similar fact evidence may be the result of collusion or suggestion arises at all times upon which a court considers 
a matter, and not only on the occasion of the determination of whether the charges of offences should be joined.  

Hon PETER FOSS:  The minister is going in belts and braces for a very minor excuse given by the Law Reform 
Commission.  He is getting in there and taking away all the possibilities.  Even if during the course of a trial it 
becomes quite clear that the trial is being prejudiced because of damning evidence of collusion or suggestion, the 
trial cannot be halted at that stage.  According to the minister’s interpretation, not mine, it cannot be taken into 
account.  That is going over the top, is it not?  I can understand not wanting to deal with a possibility, but when it 
becomes obvious during a trial that there is collusion and suggestion, and that putting the two together is 
prejudicial, that is really getting stuck into it a bit much.   

Hon Nick Griffiths:  Not with this amendment.  This amendment seeks to make clear that a court can consider 
the issue on appeal, not just when the matter has been dealt with by way of joinder.  That is the purpose of this 
amendment.  

Hon PETER FOSS:  I see; I thought it was trying to stop the judge halting it.  

Hon Nick Griffiths:  No.  This is the proposition that was not acceded to.   

Hon PETER FOSS:  The minister had better explain the amendment again.  If the amendment is passed, 
proposed subsection (6) will state -  

In considering any likelihood of the accused person being prejudiced by the joinder of charges of 
offences of a sexual nature, a court must not have regard to the possibility that similar fact evidence, the 
probative value of which outweighs its potentially prejudicial effect, may be the result of collusion or 
suggestion.   

That seems to pick up not only the directions hearing under proposed subsection (4), but also any appeal or 
during the trial.  Is that not the effect of the amendment?   
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Hon NICK GRIFFITHS:  This amendment has been moved to make it clear that consideration of the issue is not 
only when the joinder is determined but also on other occasions, such as on appeal.   

Hon PETER FOSS:  However, the minister is saying that the court is not allowed to have regard to anything.  
This provision will blind courts on directions, during the trial and on appeal.  It will not give courts 
opportunities; it will remove them.  Proposed subsection (6) will not give anything; it will take away.  What will 
people be given?  If the opportunities for blinding the court are broadened, surely people will not be given 
anything.  Is the minister telling me that this amendment will make things better for the accused?  Is the minister 
telling me that this will allow the court to take the matter into account once the evidence comes out loud and 
clear?  Is he telling me that this will not stop the Court of Appeal from saying that, given the evidence, it was 
amazing that the trial was allowed to go ahead?   

Hon NICK GRIFFITHS:  I have taken further advice on this matter.  The issue of fairness of a trial and matters 
to be dealt with on appeal is a separate matter entirely.  This amendment seeks to ensure that the potential 
consequences of Hoch are avoided on all occasions before and during the trial, and not just when dealing with 
matters of direction, so that the particular issue can be dealt with by jury.   

Hon PETER FOSS:  What really concerns me is that the minister might be right about his reading of the word 
“possibility”.  I would be alarmed if strong evidence of collusion arose during a hearing that caused the judge to 
believe that the potentially prejudicial effect of that collusion far outweighed the benefits of similar fact evidence 
and to leave that to the jury.  When the minister first explained the amendment to me, he believed that the degree 
of potentiality was a matter to be taken into account by the judge.  I believe that too, but I believe that because I 
read the word “possibility” as giving that opening.  However, if the minister’s interpretation of the word 
“possibility” is correct, it would not.  That would mean that, even though clear prejudice resulted from collusion 
or suggestion and that evidence came out clearly at the trial, the judge would have no capacity to halt the trial 
and discharge it on the basis of the prejudicial effect of that collusion.   
Hon NICK GRIFFITHS:  I have two observations.  First, I have not expressed any belief.  I am putting forward 
the position of the Government.  Secondly, I am advised that, in those circumstances, the matter would be left to 
the jury but with two safeguards; that is, the nature of Western Australian juries and the judge’s capacity to 
direct the jury.   
Hon PETER FOSS:  The first thing we must agree on is that this amendment is not an act of generosity.  The 
minister seemed to indicate that this amendment is an act of generosity to the accused.  I would like to make it 
clear that that is not so.   

Hon NICK GRIFFITHS:  I do not like talking about legislation in terms of generosity, unless we are providing 
money to worthy causes.  What the honourable member has said is fair in terms of common usage.  This is not 
generous towards an accused, but it is pro-victim.   
Hon PETER FOSS:  As long as we know where we are going.  If we are to blind the judge, it would be silly to 
blind the judge before the trial if we could not blind him during the trial and afterwards.  It is nice to know that 
blind justice will operate in this case.  Although I see the logic of this amendment, the only saving grace is that 
the word “possibility” has been used.  I pin my hope on judges saying that once it goes beyond possibility, this 
proposed subsection will not apply, which would be a fair situation.  Knowing appellate and criminal judges, I 
think there is a good chance that they will agree with me rather than the minister on that matter.  That is my 
earnest belief regarding its meaning.  I hope it is correct; otherwise, the change suggested by Hon Giz Watson 
would become essential - that is, if massive prejudice to defendants were seen through collusion and suggestion 
in the middle of a trial, the judge would virtually have his hands tied.   

Amendment put and passed.   
Clause, as amended, put and passed.   

Clause 5 put and passed. 
Clause 6:  Section 688 amended -  
Hon NICK GRIFFITHS:  Four amendments to clause 6 are on the supplementary notice paper.  The first three 
amendments relate to a rewording of proposed section 688(4) of the Criminal Code.  If the amendments are 
carried, the proposed subsection would be reworded to read -  

If a person charged with 2 or more offences in the same indictment is convicted of any of those 
offences, an appeal by the person to the Court of Criminal Appeal against that conviction on any ground 
that relates to the joinder of the charges in the indictment cannot be allowed on that ground if the person 
has already exercised a right of appeal under subsection (3).   

Hon Peter Foss:  You could still appeal, but not on that ground.   
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Hon NICK GRIFFITHS:  Yes. 

Hon Peter Foss:  Without the amendment, they would lose the right to appeal altogether.   
Hon NICK GRIFFITHS:  Yes.  I have outlined what the first three amendments would do if acceded to by the 
Committee of the Whole.  I will speak to a further proposed amendment in a moment.  I move -  

Page 5, line 4 - To insert after “offences,” - 

an appeal by 
Page 5, line 5 - To delete “cannot appeal”.   
Page 5, line 27 - To delete “,” and insert instead -  

cannot be allowed on that ground 

Hon PETER FOSS:  I would like on the record the minister’s answer to the questions I asked during the second 
reading debate on this clause.  This clause in a couple of places refers to section 611A(5) of the Criminal Code.  
Proposed section 688(2)(aa) refers to section 611A(5)(a), and proposed section 688(3) refers to section 
611A(5)(b).  My earlier point was that section 611A deals with procedure - it is not a substantive provision.  It 
states what will happen, when and where, but decisions are made under other parts of the law.  Nobody makes 
decisions under section 611A.   
Hon Nick Griffiths:  It’s procedural.   
Hon PETER FOSS:  It is purely procedural.  It makes reference to “decisions referred to”.  I do not know 
whether I would call them “referred to”, but it certainly is not a “decision under” - that would be blatantly 
wrong.  It refers not to decisions made under section 611A, but to decisions made under other sections that 
happen to be referred to in section 611A.  They may be referred to elsewhere as well.   
Hon Nick Griffiths:  You’re correct.   
Hon PETER FOSS:  This amendment makes the situation slightly clearer.  Under the clause as it stood, people 
would not be able to appeal at all and would lose the right of appeal once the joinder was mentioned.  Do not 
mention the war - as soon as it is mentioned, the right of appeal will be lost.  The amendment is a fairer way of 
couching the provision.   
Amendments put and passed.   
Hon NICK GRIFFITHS:  I move - 

Page 5, line 29 - To insert after “(3)” -  
(the “preliminary appeal”) except on the basis of relevant matters that emerged at any time 
after the making of the decision that was the subject of the preliminary appeal 

The committee has determined that if someone has had a go at an appeal on an issue, that person should not 
appeal again.  The amendment sets out a reasonable proposition; namely, the exception is when relevant matters 
emerge at any time after the making of the decision. 

Hon PETER FOSS:  I definitely support the amendment.  The need for the Criminal Procedure Bill is becoming 
increasingly evident as the Criminal Code is becoming excessively procedural.  It did not start out that way.  The 
minister’s almost namesake -  

Hon Nick Griffiths:  You mean my namesake who couldn’t spell! 

Hon PETER FOSS:  Yes; he did a very good job of the Criminal Code, but we have hardly improved the quality 
of its readability or drafting over the years.  I do not think the minister’s namesake who could not spell could be 
blamed for what we have done to the Criminal Code over the years.  It is getting excessively detailed.  Once 
detail is included, exceptions to that detail are needed.  This process is clogging up the Criminal Code with a lot 
of stuff that should not be in there.  I realise that sometimes procedural rights can affect substantive rights.  
Nevertheless, this should be carted off and put in another enactment altogether to deal with procedural law 
separate from substantive law.  I can remember once when the late Chief Justice Burt was about to hear an 
appeal on an interlocutory matter for which counsel had not obtained leave to appeal.  Counsel launched into his 
appeal and was arguing away when Burt said that counsel did not have leave for the appeal.  Counsel claimed 
that that was a technical matter to which Burt replied that it was not; it was fundamental and that, without it, he 
did not have a right of appeal.  That was a fairly bad start to the appeal for counsel!  Burt could not see any 
reason that it should go any further because there was no appeal before the court.  The reality is that changes to 
procedures can significantly change people’s substantive rights.  The Criminal Code is now becoming 
overburdened with these types of appeals. 
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Hon NICK GRIFFITHS:  Substantial work has been done on the Criminal Procedure Bill.  It is envisaged that 
these procedural provisions will be in that Bill and, in due course, an Act, so there will be both a criminal 
procedure Act and a Criminal Code.  That is the way to go.  Work has continued and substantial progress has 
been made.  I trust that is something that the next Parliament will deal with.  

Hon Peter Foss:  I regret that I will not be here when it is dealt with.  
Hon NICK GRIFFITHS:  I very much regret that the honourable member will not be here when the matter is 
dealt with.  
Amendment put and passed.  
Clause, as amended, put and passed. 
Clause 7 put and passed. 
Clause 8:  Section 695 amended -  
Hon NICK GRIFFITHS:  I move - 

Page 6, line 19 - To insert after “of” -  

and cannot be given after a jury is sworn 

Section 695 of the Criminal Code deals with the time within which an appeal can be lodged.  The amendment 
seeks to ensure that once a trial commences an appeal cannot be instituted against a decision regarding joinder of 
charges.  
Hon PETER FOSS:  It seems a very sensible amendment.   
Amendment put and passed.  
Clause, as amended, put and passed.  

Clause 9 put and passed.   
Clause 10:  Sections 19A to 19M inserted - 
Hon PETER FOSS:  I support these amendments, albeit I read this clause with some dread given it is an area of 
law with which I have no familiarity.  It is not only incredibly technical but also convoluted.  The Act will end 
up looking like the Stamp Act in light of the many small amendments being made to it.  I feel very sorry for the 
poor practitioners who must wend their way through an Act that is getting as murky as this one is with all the 
funny little amendments we are making.  With some trepidation I am endeavouring to understand what it all 
means.   
Sometimes we deal with aspects of legislation in reverse order; for example, we deal with definitions first and 
they often do not mean anything until we reach the actual clause and, on referring back to the definition, we 
realise we have agreed to a definition that we subsequently do not necessarily agree with.  The net effect of this 
new section is that counselling cannot be subpoenaed and used.  The very good policy reason for this is that the 
right to call for this type of information has been abused and obviously can increase a victim’s trauma.  At times, 
it can be sufficient almost to dissuade a victim from being even involved in a case.  I know from discussions 
with the Director of Public Prosecutions that sometimes the victim decides not to be involved.  That is 
understandable because cross-examination during a court case is almost worse than the original sexual assault.  

The important thing is that this Bill sets out in proposed section 19B what is to be protected.  Proposed section 
19C provides that a protected communication cannot be disclosed without leave of the court.  Proposed section 
19C reads in part - 

(3) An application for leave must be made to the court in writing and must be accompanied by an 
affidavit stating why the applicant has a legitimate forensic purpose for having leave to 
disclose or require disclosure of the protected communication.   

(4) If the court considers that the supporting affidavit establishes a prima facie case . . . purpose 
for having the leave, the court is to - 

(a) fix a day and time for hearing the application; or 

(b) determine that the application will be heard during the criminal proceedings referred 
to in subsection (1),  

I feel a sense of deja vu here because this process is one I first established as a two-part process in legislation - I 
cannot remember the specific Bill - such as the restraining orders legislation, so that the victim does not end up 
frightened out of her mind by the threat of making an application, even if it is heard by way of voir dire.  The 
proposed section continued - 
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and send notification of when the application will be heard, together with copies of the application and 
the supporting affidavit, to - 

(c) the applicant and each other party; 

(d) each protected person identified in the application or the supporting affidavit; and 

(e) any other person identified in the application or the supporting affidavit as a person to 
whom the protected communication was made.  

Under what circumstances does the minister expects this to arise?  I realise no warning is given at the moment.  
Does the DPP have any idea how he thinks this might operate in future?   

Hon NICK GRIFFITHS:  At the moment defence counsel would subpoena the Sexual Assault Resource Centre, 
otherwise known as SARC, to get records relating to the alleged victim.  I am advised that that is not something 
with which the Office of the Director of Public Prosecutions gets involved.  However, I am advised that from 
time to time SARC will send counsel down to argue the toss.   

Hon Peter Foss:  Would they not notify the victim? 

Hon NICK GRIFFITHS:  I am advised that the Office of the DPP does not know whether SARC notifies the 
victim.  One hopes that it would.  That is the current situation.   

Hon Peter Foss:  Is that done as a matter of course?  Is it usual to subpoena the SARC records?   

Hon NICK GRIFFITHS:  My advice is that it is becoming more commonplace.  I do not know whether that 
amounts to a matter of course.  I have not engaged in this area of practice for a long time, but it certainly was not 
a matter of course when I had anything to do with it.  Now, instead of issuing a subpoena without showing any 
cause, it would be a matter of going through the processes that are set out.  Hon Peter Foss referred to proposed 
section 19C(3).  It would now be a matter of making an application with an affidavit that would have to put 
forward the proposition that there was a legitimate forensic purpose.  The procedure is set out in proposed 
section 19C.  Clearly, this would occur prior to a trial; it would be well in advance of a trial.  It is difficult to see 
that it would be otherwise, although I suppose there is a possibility that it could occur during the course of a trial.  
When I say that it could occur in the course of a trial, I mean that something might come to light after a trial has 
commenced and there might be a legitimate forensic purpose to disclose the information.   
Hon Peter Foss:  It certainly hasn’t been excluded, has it?   

Hon NICK GRIFFITHS:  No.  I am not sure whether I can add anything further.   
Hon PETER FOSS:  I was curious about that, because it stops not only the disclosure in court, which is 
obviously an important matter, but also the issuing of a subpoena.  The problem I have with that is that it really 
reduces the opportunity for discovery.  I cannot see a legitimate interest in limiting discovery as opposed to the 
production and cross-examination of information.  Proposed section 19C(2) states - 

If a subpoena that purports to require the disclosure of a protected communication is issued without the 
leave of the court required by subsection (1), the subpoena is of no effect.   

I do not read proposed subsection (1) as dealing with subpoenas.  It states -  

A person cannot disclose or require disclosure of a protected communication in, or in connection with, 
any criminal proceedings except with, and in accordance with, the leave of the court. 

I suppose that one could read it as going that far, but why are we stopping the issuing of a subpoena?  It is 
legitimate for people to have the opportunity to at least discover whether there has been fraud.  They must still 
show fraud.  I would have thought that the best evidence of fraud would be the documents themselves that state, 
on the face of it, that there is fraud.  Someone might suspect that there has been fraud, but it is pretty hard to 
prove.  I can certainly see why people should not be cross-examined on the fraud without there being evidence of 
it, but surely it would be easier for the court to issue a subpoena for a document so that it could look at it.  Rather 
than people arguing for hours and hours about whether it is fraud and whether there is a legitimate forensic 
purpose, if a subpoena has been returned and the court has the document, it will pretty quickly show whether it 
can be argued that there has been fraud.  This provision has two effects.  First, it prevents the accused from 
making legitimate discovery.  We should keep in mind the principle of the need to make full and complete 
discovery of all matters that might impinge on the prosecution case.  Secondly, the time of the court could be 
wasted in arguing about hypotheticals when the real value of evidence could be argued instead.  If the evidence 
were before the court, especially before a trial, it would provide a much better opportunity to make that decision.  
If the effect of proposed section 19C(1) is to stop the issue of subpoenas, it may have an adverse effect that is not 
really necessary.   
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Hon NICK GRIFFITHS:  I agree that it limits discovery.  We are dealing with protected communications.  I note 
that the honourable member appropriately said that there is a definition of that and that he did not want to start 
with the definitions.  It is the way that the Bill is before us.  The Bill provides a definition of “protected 
communication”.  I read the definition of “protected communication” to deal with matters of sexual assault.  One 
can read it otherwise, but it is appropriate that the proper reading of it is in the context of dealing with sexual 
assaults.   
Hon Peter Foss:  We are dealing with proposed section 19C.   
Hon NICK GRIFFITHS:  That is why I said “otherwise”.  We are dealing with sexual assaults, issues of privacy 
and when a victim is a victim.   
Hon Peter Foss:  The thing is that when you go to “counselling communication”, you find the definition of 
complainant and this term appears later on. 
Hon NICK GRIFFITHS:  Yes.  They are interlocking definitions.  In the context of sexual assaults, we are 
dealing with issues of privacy.  Victims who suffer sexual assault go through the outrage that they feel to relive 
the process in their mind.  The policy is that the discovery should be restricted to occasions when there is a 
legitimate forensic purpose. 
Hon Peter Foss:  Are there two levels of legitimate forensic purpose?  The first one is to obtain discovery on the 
basis that someone does not have an awful lot of evidence but thinks there has been something of this nature; the 
second purpose is that someone wants to be able to use it in court now that he has the document and the evidence 
is stronger. 
Hon NICK GRIFFITHS:  I think both would apply, but there is an assertion in proposed subsections (3) and (4) 
that there is a legitimate forensic purpose in the affidavit and then there is consideration as to whether or not 
there is a prima facie case.  Reference is then made to the hearing of the application.  The wording is interesting, 
but, as I read it, the test would be substantially more than speculation.  The accused person would have to state 
that there were circumstances that gave rise to the need to view the particular records.  I can think of some 
graphic examples.  Perhaps I should state one.  In a case dealing with sexual matters, the assertion by the 
prosecution may be that the victim, being a female, had been - I will go back to the old language - raped; the 
accused did that to her and he was the only person involved.  The surrounding facts are that this was a very 
innocent person with no sexual history whatsoever.  The accused person may assert his view of events to the 
effect that, “Well, far from what the prosecution is saying is the case, I was with the alleged victim and I was one 
of many; so here is my affidavit.  I was with Joe Bloggs and Bill Bloggs and the rest of the group”, and so on.  
That is not everyday stuff, but I would have thought that would apply in those sorts of circumstances.  It is a 
restriction on the discovery process. 
Hon PETER FOSS:  The Bill does not exclude the possibility of multiple applications, so the first application 
may be that the legitimate forensic purpose is discovery; that is, a person has a ground for believing that there is 
information that could be contained in counselling which, if he could discover it, would support his case, which 
disagrees with the appellant’s case.  They are the same set of facts that the minister gave, but the original 
application is for the right to issue a subpoena for discovery.  The only problem about that is that subpoenas are 
producible at the trial, not before, which I think is a pity.  We almost need the right to subpoena to a directions 
hearing for discovery, so that we can then legitimately bring the next application, because we do not want to get 
stuck.  The Director of Public Prosecutions might be able to tell us that we can do that.  That would be nice, 
because we would not have to worry about it.  It seems to me that if it has to be in two parts - we must get the 
document and then we have to justify it - and each one involves an application, it would be better to get that over 
and done with beforehand rather than after.  Of course, the whole criminal process normally works on the basis 
of the Crown making full discovery before the trial, so these matters do not normally arise.  Generally speaking, 
we get all this sort of information and at the trial we can grab this counselling information and use it.  I am not 
suggesting we should make an amendment right now to do that, but I seriously suggest this is a flaw in the 
process.  If, as it seems to me, it is possible that it does contemplate multiple applications, the first legitimate 
forensic purpose being that a person wants to get discovery and the second legitimate purpose being that a 
person wants to use that in cross-examination at the trial, then I would have thought it advisable to provide some 
process for bringing that forward so that both applications could be dealt with in a timely manner.  I do not think 
it is in there; it may be somewhere else.  I am not suggesting an amendment now, but I strongly suggest that if 
the trials are not to be disrupted - and the DPP would have considerable interest in not having trials distracted by 
late applications to use information that was obtained at discovery - it would be appropriate to have a process of 
early return of subpoena to determine whether a further application could be made to use that information in the 
trial.  I would also strongly recommend the two-part process.  If, in the one application, people got leave to 
discover and to use it, then the court would be making a decision based on inadequate information, but if they 
had to justify the first one they might not have the evidence to support the second application.  I ask the minister 
to comment on those matters.  Is there any process for pre-trial return of subpoenas?  Does the minister envisage 
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the possibility of multiple applications based on further discovery of evidence?  Is there any way to bring 
forward those applications, so that they do not disrupt the course of the trial? 

Hon NICK GRIFFITHS:  I think those are very sensible points.  I am not able to say at this stage the degree to 
which they are carried out and may be carried out.  I refer the honourable member to section 611A of the 
Criminal Code: matters may be dealt with before trial.  It states - 

. . . the court may - 
(a) determine any question of law or procedure if it considers it is convenient to do so to facilitate 

the preparation for, or the conduct of, the trial, or is otherwise desirable; . . .  
Those words have a very wide interpretation.  That would allow early return of subpoenas.  I think it is very 
worthy of consideration to streamline these matters, because I am advised that, although the DPP has an 
obligation to disclose, he cannot disclose that which he does not have, so consideration needs to be given to how 
these matters are administered to ensure that fairness applies to all. 
Hon PETER FOSS:  There is one other little point, and it is an observation more than anything else.  The only 
ultimate legitimate purpose that I can see for using it at the trial is that it discloses fraud.  If that is the case, there 
are problems with counsel giving a person whom he will examine on the question of fraud too much in the way 
of notice that he will have a go at him, especially if counsel says, “And this is the document we will ask you 
about.”  The person obviously knows that the document exists, because he has helped to bring that document 
into existence.  However, the more counsel signals his shot in the case of fraud, the less chance there is that he 
will be effective in examining the person.  If a person has the capacity to be fraudulent, he has the capacity to be 
fraudulent again and to work up a good story to explain what was said that appears to indicate he was guilty of 
fraud.  The last thing anyone wants to do is give a fraud too much warning of what is coming.  Does this process 
not inherently allow that, and can the minister see any way of avoiding that? 
Hon NICK GRIFFITHS:  It gives rise to the possibility.  It seems to facilitate a process under which a 
complainant would be reminded of the document or test.  I believe it is an issue that needs to be considered 
carefully in how these matters are administered. 
Hon PETER FOSS:  Proposed new section 19E(1) states - 

On the hearing of an application for leave, leave is to be refused by the court if the applicant does not 
satisfy the court - 
(a) that the applicant has a legitimate forensic purpose . . .  

Proposed subsection (2) states - 

In order to establish that the applicant has a legitimate forensic purpose . . . it is not sufficient for the 
applicant - 
(a) to assert, without proving, one or more of the following - 

(i) that the protected communication discloses a prior inconsistent statement . . .  
(ii) that the protected communication relates to the credibility of the complainant . . .  
(iii) that the protected communication relates to the reliability of the testimony of the 

complainant . . .  
or 

(b) to prove one or more of the following - 

It is one of those not sufficient things.  Sure, I agree that it means that a person cannot put in a rubbish affidavit 
that says all those things; he must come up with some facts.  I assume, though, that this does not exclude 
discovery as a legitimate basis for application, provided a person can say more than just those trite words.  He 
must say, “That’s her evidence, this is my evidence, and an inconsistency may very well be disclosed.”  This is 
one of those occasions on which that inconsistency is likely to show up in something like a protected 
communication.  We are not saying, barely, any one of those things in proposed paragraph (a) or (b); we are 
saying something totally different.  I assume that proposed new section 19E does not exclude the type of 
application that the minister mentioned in an earlier answer; that is, a person may say, “I need it for discovery, 
and that is why I think that might have the information to allow me to discover it.” 
Hon NICK GRIFFITHS:  I take comfort from proposed new section 19E(3), which is wide in its terms and, I 
believe, consistent with what I put to the committee earlier. 

Hon PETER FOSS:  That is a good point.  I now take the minister to proposed new section 19G.  I am sorry 
about this, but there are some very important points.  I believe the minister has answered them well, and it will 
be very helpful for counsel and any judge who looks at the report of this debate. 
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The CHAIRMAN:  I say to Hon Peter Foss that I will leave the Chair at three minutes to one on the basis that a 
function at which the Governor will speak is to be held at Parliament House at one o’clock.  I just give notice of 
that. 

Hon PETER FOSS:  In those circumstances, it probably would not be a good idea to start entering into a debate 
on proposed new section 19G, because it is a fairly lengthy clause, and I do not think I could even finish the 
question in the time that we have left.   
The CHAIRMAN:  Having regard to the time and having regard to that function to which all members are 
invited, I will leave the Chair. 
Debate interrupted, pursuant to sessional orders. 
[Continued on page 7047.] 

Sitting suspended from 12.55 to 2.00 pm  
 


